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FREELANCER V. EMPLOYEE

FREE-LANCER EMPLOYEE

A person who pursues a profession without A person working for another person or
long-term commitment to any one employer. business for wages or salary

*Developer *Janitorial Services
*Translator *Food Services
*Videographer *Day Care

*Writer

*Hospitality Industry

*Accountant *Delivery Drivers



WHAT IS MISCLASSIFICATION

Employee misclassification is the practice of labeling workers as independent contractors rather

than employees.
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WHY MISCLASSIFY?

No overtime pay
No employer provided health insurance
No access to unemployment benefits or workers compensation

Employer avoids paying Medicare and Social Security tax putting the burden on the worker.
Worker pays income tax AND self-employment tax.

° Independentcontractor pays 15.3% in FICA
° Employee pays 7.6% in FICA

TAKEAWAY: When employers misclassify, the worker pays more money out of pocket AND loses
out on benefits.



EMPLOYEE V. INDEPENDENT CONTRACTOR

EMPLOYEE OR INDEPENDENT CONTRACTOR

Working for someone else’s business Running their own business

Paid hourly, salary, or by piece rate Paid upon completion of project

Provides own materials, tools and
equipment

Uses employer’s materials, tools
and equipment

Typically works for one employer Works with multiple clients

Temporary relationship until project
completed

Continuing relationship with the
employer

Decides when and how they will
perform the work

Employer decides when and how
the work will be performed

Employer assigns the work to be

performed Decides what work they will do
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CONSEQUENCES FOR MISCLASSIFYING

o Tax— penaltiesfor failureto withhold Social Security and Medicare payments (FICA).
o Wage Law Violation - failure to pay overtime and minimum wages

o Unemployment Insurance — penaltiesfor failureto pay appropriateamount of money to the

state unemploymentinsurance funds.

o Workers' compensation - penalties for violation of state worker’s compensation.




IRS RULES FOR MISCLASSIFICATION

Behavioral: Does the company control or have the right to control what the worker does and
how the worker does his or her job?

Financial: Are the business aspects of the worker’s job controlled by the payer? (these include
things like how worker is paid, whether expenses are reimbursed, who provides tools/supplies,

etc.)

Type of Relationship: Are there written contracts or employee type benefits (i.e. pension plan,
insurance, vacation pay, etc.)? Will the relationship continue and is the work performed a key

aspect of the business?



https://www.irs.gov/businesses/small-businesses-self-employed/behavioral-control
https://www.irs.gov/businesses/small-businesses-self-employed/financial-control
https://www.irs.gov/businesses/small-businesses-self-employed/type-of-relationship

IDENTIFYING MISCLASSIFICATION

Ask these questions:

1. Didyou have yourown business?

2. Didyou view yourselfas an employee or did you work for yourself?
3. Didyou havea boss?

4. Didyou haveto clock inand clock out of work?

5. Did someone have control over how you did the work?

6. Didyou have any business expenses?



ADVISING CLIENTS

If you suspect a worker has been misclassified, then you may refer them to GBLS LITC to correct
the misclassification.

We will help the worker with the following:
o Review the misclassification under Revenue Ruling 87-41

Consider the tax refund statute of limitation with the worker — 3 years from when the payment
is made

o File form SS-8. The SS-8 unit helps the worker make a determination for whether they are an employee
or an independent contractor. This is not anonymousand the employer will know the worker filed this.
Anti-retaliation protectionis possible.

o File corrected tax return so the worker only pays what they owe.

o Advise on how tax misclassification intersects with overtime, minimum wage, collective bargaining,and
unemployment protection.
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MISCLASSIFICATION

Did your employer
pay you as a
contractor?

If you were paid as
a contractor but
were really an
employee, you were
"misclassified.”
You may have paid
TOO MUCH in
taxes.

EMPLOYEE OR CONTRACTOR?

DID YOU WORK AS AN EMPLOYEE?

If you were paid as an employee, you
got a W-2 to report your wages. Your
employer took 7.6% of your pay for
Social Security and Medicare taxes.

DID YOU WORK AS AN
INDEPENDENT CONTRACTOR?

If so, you got a 1099 to report your
wages. You had to pay the IRS 15.3%
of your pay for Social Security and
Medicare taxes. (That's 2 times more
than employees!)

HOW DO | KNOW IF | WAS PAID AS A
CONTRACTOR?

"No" answers mean you were paid as a
contractor?

Did your employer have to... yes no

pay you overtime?

provide healthcare benefits?

deduct taxes from your pay?

Were you eligible for...

Workers compensation?
Unemployment benefits?
Contractors pay more
taxes than
H loyees. But many
Questions contrattons are really

employees.

IF 1 WAS PAID AS A CONTRACTOR,
COULD I STILL BE AN EMPLOYEE?

Yes. Many employers classify
employees as contractors. Doing so
makes it easier and cheaper for the
employers.

HOW DO | KNOW IF | AM REALLY
AN EMPLOYEE?

You are probably an employee if:

e Control. Your employer controls how and
where you do your work.

e Skills. You were trained on the job.

e Other jobs. Your employer does not want you
to have other jobs while you do this job.

o Period of work. Your job does not have a
specific end date.

Important! Even if your contract with the employer says
you are an independent contractor, you may still be an
employee.

"Misclassified" workers end up paying 15.3% of their wages in
Social Security and Medicare tax, instead of the 7.6% regular
employees are supposed to pay.

Our Low-Income Taxpayer Greater Boston Legal Services
Clinic can help you decide if Low-Income Taxpayer Clinic
you should be an employee. 197 Friend Street

‘We can also help you take Boston, MA 02114

your case to the IRS. (617) 603-1718



STEPS TO FILE YOUR TAXES

ARE YOU AN
INDEPENDENT
CONTRACTOR

AS AN INDEPENDENT CONTRACTOR

STEPS TO FILE YOUR TAXES

ARE YOU AN
INDEPENDENT
CONTRACTOR

AS AN INDEPENDENT CONTRACTOR




Questions?

Name: Nirali Patel

Number: 617-603-1718

Email: niralipatel@gbls.org




